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~B Vice President .. .. · .United States Senate . '. 

20510 . !. . . 
Washington, D. C. 
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· Dear r·tr. Vice President: 
. . 

Pursuant to the Act of November 9,.1978, Pub. L. 95-
G24, 92 Stat. 3459, this is to advi!le you that the Department 
of Justice, after consultation ","ith the Department of tho 
Army, has determined to discontinue its defense of the 
constitutione.lity of the provision of 10 U.S.C. 5430B uhich 
is ~ing challenged in the case of Geoffrey S. Gavett, et al. 
v. Clifford Alexander, et al. (USDC D.C.) civil Actl.on ~;o. 
7s-!Do. 

'. 

In ilovember of 1978, the plaintiffs Geoff!:ey Gavett and 
tha UCltional COalition to Ban ·liandguns brought the present 
action against Clifford Alexander in his capo.city as Secretary .' 
Of. the AIny and Colonel Jack Rollingt'.r in his cnpacity as 

ircctor of civilia.. I·'arks",anship, lliltional l~o.:lrd for the 
ron'lOtion of !tifle ?ractice, Depart:nen'!: of the A.r:ny. At 

issue in this litigation is a provision of 10 U.S.C. 54300(a) (5). 
'I'liis soc~ion constitutes the authorization for the Dep=tuent 
of Army, as relevant to this' litigation; to ~.gage in the 

· sal.e of sllrplus military a=s. The particular provision of 
 ~~i!l section at issue in ~~i!l li~igation is the r~irement 
that ir.dividualG seeking to purchase these weapo.1s be lr.~e=s 

· of the NCltionz:.l Rifle ],sGo.::::'ation. . The individual plaintiff 
seeks bj' this litigation to participate as a purchase!: in • 

· these sales despite his non-r.lember:lhip in the !~ational !tifle 
Associo.tion. llis challc.'-lge to thill :t"cquircl:\ent is on two 
grounus. ~le first challenge is pr~sed on his ·alleged 
First Mcnd!ncnt right to join or refuse to join political 
gro:ups of his· choosing, and his second challe:lge to the 
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~crship ~eq~irc~~nt' is 'prelilised or. his alleged Fiftb 
·~cnclt::en t right to be t:rC:l te.:d in a non-discrirdnatory 
.Jtlnner. 'l'he organizational plaintiff, 'l:<ltional Couition to 
Dan IlandgurJs, challenges the NM requir~ent On the basis of 
its alleged First ~d Fifth ~~endmcnt rights not to have the· 
£~deral gover~cnt ai~ing the Activities of l! group ~h1ch 
-often taJ~e.G opposing. posi~ions on matters of Publ.ic concern. 

At a I:l.il:il:::WlI, any defense of· the statute would rccuire 
.11. sho,.,ring on behalf of the llcpa::ment tllat the !lIlA u.QJr.bar­
ship requirc.:mcnt·bears 4 rational rc:l<ltionship to a leS"iti~ ... te 
'9'cve=!€ntz:l intcrest. 

-v. 
See, c.q., NC\f Orleans v. Ot:..t:c~, (27 

tI.s. 297 (197G); Llaldvin ;~.ontana :<1311 and G<U:\c Co=.£:lsicn, 
U.S. , ~G L. Ed. 2d 35~ (197B). It is the cosition 

of the Dep~e:lt of the .lU1::y that ". • • the req:rlre;:,ent 
for r.ler::lJersr.ip in the Nation::.l ;dfle }\.ssociatior. serves no 
valid purpose that is not served as Hell or better by the 
various re;-\!latoI)' criteria adopted by the 1U:ny." NO 
therefore propose that the NR!'. ~Cl:'.bership prOVision of the 
statute r.o~ be defcnd~a ~gl!ins~ this co:stitutional· challenge. 

In ~ effort to avoid a direct ch~11engc to the constitu­
tionality of the st::.tute, ""e previously cought fro:l the Court 
c>:pec.i ted considera~icn of a r.:oticn to .C:isr.lill~ in which 'is: 
ar~cd tr.~ lack of ~t~ncinS" on the part of plaintiff to 
p=<:ser.~ "this c~allGnge. 0= ~tfort. to seek such e:):pcc:itecl 
consider~tion .:as Qt;!!liE.ci by the Court without consideraticn 
of tho ~erits.of the st~Lding i~suc. ~s a reoult of our 
l:nsuccE::ssi.'ul atte~?t to seel~ s~ch early cOll:licaration, ~;e 
are now filc!:/."! \.;it!1 a briefing schedule p=suant to "hich our 
slZ!l!l~ry juc.s;::er.-:: r.:otion io cue 0:1 thu :;tli ~ilY. of !~o.y, 1~79. 
l-ic will see): f::-o:;; the Ccurt Z:dc1.i:tional t.ir.c in \:hich to allow 
you to consicc::- 0= potoition \..-ith respect to this litigo.tic·n • 
Furt:IC:::-, it r:,o.:l ba relevant to your consi~eration of tho! 
po:;ition of tile :c.""ecutive Er ... nch has t"J~en or. this issue to 
l!.Qvisc you t..'1at .the l·;~tiona"" Rifle ;.sscciaticm has intervened 
as a po.rty acfen~ar.t to this action, and baseu on our infor­
~atio~, intcn~s to defend the constitutionality of the 
statutory p:::-ovisi?n. 

Accordingly, end pursua:nt to the Act of l;ovCIllber 9, 1978. 
Pub. L. 95-624, 92 Stat. 3459, we propose to r-ar-e Y~O~~l to 
tho Court in which ~lis litig~tion is pendirig that the 
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'position of the !:xecutive Drench is thnt the rncrnl.lership 
requircJ:lent contained in 10 U.5.C. ;1,303(<1) (5) 'Will not 
.be dafell'ded !lg.:dnst thi!l' cor.stitutionnl'challcngc. 

Ve:}' truly yours, 
';: .... ,--. 

~AI' __ l3A!"1I,\ ;.LL~li s;.r;coc~ 
Assistant Attorney r~neral 
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